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I.

INTRODUCTION

In recent yeru·s there has been increased national attention to the issue of
campus sexual violence. In 2010, the Center for Public Intei:,rrity (CPI) released
the investigative series Campus Sexual Assault: A Frustrating Searchfor Justice,

* J.D. 20 14, U niversity of Maryland Francis King Carey School of Law. Laura Dunn is a survi vor of
campus sexual assault who lobbied for the Violence Against Women 0/AWA) Reauthorization Act of
20 13 and served as tJ1e primary student negotiator on the O.S. Departme nt of Education's 2014 VAWA
Ru lemaking Committee tl1ro ugh Surv.lustice. © 2014, Lau:raL. Dunn.
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which spotlighted the frequent failure of colleges and univers1t1es to hold
student-perpetrators accountable.' This is what happened in my case.2 As a
freshman at the University of Wisconsin (UW), two students sexually assaulted
me. After filing a report, the UW took nine months to investigate. This delay
allowed one of the accused students to graduate before T could appeal the UW's
decision not to hold a campus discipl in ~u·y hearing. Tn response to CPI's coverage
of my case and several others, the U.S. Department of Education (ED) released
the "Dear Colleague Letter" (DCL), which outlines requirements for schools to
address sexual violence under Title IX?
Since its release, campus activists have cited the DCL in several high profile
Title IX complaints against prominent colleges and universities for their
mishandling of sexual assault reports and related disciplinary proceedings.4
Between 20J l and 2012, Congress considered the Campus Sexual Violence
Elimination Act (Campus SaVE Act),5 which proposed further requirements for
colleges and universities to prevent and address campus sexual violence while
also providing additional rights to victims. Congress passed a version of this
legislation as Section 304 of the 2013 Violence Against Women Act (VAWA)
Reauthorization to amend the Clery Act. 6 VAWA now requires colleges and
universities to address several types of campus crimes beyond sexual violence. 7
Tn 2014, President Obama announced the White House Task Force to Protect
Students Against Sexual Assault, which released its first national report on
campus sexual violence called "Not Alone. " 8
Unlike ever before, there is national pressure on colleges and universities to
address campus sexual violence. The following article provides an overview on
the problem of campus sexual violence, cunent federal laws and obligations that
require colleges and universities to address it, and recommendations for
1. Kristen Lombardi, A Lack of Consequences for Sexual Assault, CTR. FOR PUBLIC INTEGRJTY (Feb.
24, 2010), http://www.publicintegrity.org/2010/02/24/4360/lack-consequences-sexual-assault (finding
that only four out of thirty-three students found responsible for sexual violence during a campus
disciplimu-y proceeding were expelled, leaving the rest to continue receiving their education on campus
along with the victim).
2. Kristin Jones, Sexual Assault on Campus: lAx El!lorcemenl of Title IX in Campus Se:xual Assaul/
Cases, CTR. FOR PUBLIC lNTEGRJTY (Feb. 25, 2010), http://www.publicinteg:rity.org/2010/02/25/4374/
lax-enforcement-title-ix-campus-sexual-assault-cases-0; see also Joseph Shapiro. Campus Rape Victims:
A Slruggle for Justice, NPR (Feb. 24, 2010), http://www.npr.org/templates/story/story.php?

storyld = 124001493.
3. Letter from Russlynn Ali, Assistant Sec·y for Civil Rights, Office for Civil Rights, U.S. Dep't of
Educ. (Apr. 4, 2011) [l1ereinafter '"DCL"'], available at http://www2.ed.gov/aboutloffices/listlocr/letters/
colleague-20 1104.pdf.
4. Richard Perez-Pcna. College Groups Connect to Fight Sexual Assault, N.Y. TIMES. Mar. 19. 2013,
http://www.nytimes.com/2013/03/20/education/activists-at-coUeges-network-to-fight-sexual-assault.
html?pagewanted=all.
5. S.834, H.R. 2016, 112tb Cong. (2011) (enacted).
6. Pub. L. No. 113-4. § 304, 127 Stat. 54 (2013).
7. 20 U.S.C.A. § 1092(f) (West, Westlaw through 2014).
8. Wt-fl'fE HOUSE TASK FORCE TO PROTECT STliDENTS AGAINST SEXUAL ASSAIJI..'r. NOT ALONE (2014),
bttps://www.notalone.gov (last visited Sept. 29, 2014) [hereinafter "NOT ALONE'").
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progressive campus policies and proceedings that are comprehensively compliant with federal law while also aimed towards effectively addressing the
epidemic of campus sexual violence.

JJ. THE P REVALENT PROBLEM

OF CAMPUS SEXUAL VIOLENCE

In Ap1il ] 986, Jeanne Clery was tortured, raped and murdered at Lehigh
University. 9 Jeanne had been asleep when a fellow student walked through three
propped-open doors i.n her residence hall to enter her room. Jeanne's body was
found mutilated the next day and the student-perpetrator was subsequently
criminally convicted. The Clerys believed that this tragedy could have been
prevented, not just through the locking of residence hall doors, but also through
the public disclosure of campus crimes. After filing a lawsuit against Lehigh, the
Clerys learned that over thirty violent offenses had occuned on Lehigh's campus
over the previous three years. Without knowledge of these campus crimes, the
Clerys had sent their daughter to Lehigh believing that it had a safe campus. After
the case settled, the Clerys used the money to found the national non-profit
Security On Campus, Inc. (SOC). 10 In 1990, SOC successfully lobbied for the
passage of the Campus Secmity Act, which is now known as the Clery Act, to
require colleges and universities to publicly disclose incidents of c1ime on
campus. 11
While murder rarely occurs on college and university campuses, sexual
violence is endemic. After Jeanne's death, SOC received numerous reports from
sexual assault survivors around the country. 12 This outpouring inspired the 1992
amendment to the Clery Act, known as the Campus Sexual Assault Victim's Bill
of Rights. 13 'Ihis law was ahead of its time because the nation had not yet realized
the prevalence of campus sexual violence. In 2000, the Bureau of Justice
Statistics released the groundbreaking study The Sexual Victimization of College
Women, which confhmed the "rising fear that college campuses are not ivory
towers but, instead, have become hot spots for cJiminal acti.vity." 14 Having
surveyed over 4,000 college women, the study found that within a single
academic year, 2.8% had expetienced a completed or attempted rape, and 15.5%

9. Ken Gross & Andrea Fine, After Tfleir Dmtghter is Mwdered at College. Her Grieving Parents
Mount a Crusade for Campus Safely, PEOPLE MAG., Feb. 19, 1990, http://www.people.com/people/archive/
article/0.,20116&72,00.html.
10. Now known as the Clery Center for Secmity on Campus. See http://cleryce nter.org/ (last visiled
Oct 8, 2014).
11. 20 U.S.C.A. § 1092(f) (West, Westlaw through 2014).
12. See Origi11 of the Campus Sexual Assault Victims' Bill of Rights (1991}, YouTUSE (Apr. 22,
2011). hllps://www.youtube.com/watch?v= E3NlFbnynSI (interview with SOC Lead Counsel Frank
Carrington).
13. 20 U.S.C.A. § 1092(1)(8) (West. Westlaw through 2014).
14. BONN!£ S. FISHER ET AL., THE SEXUAL VJCTfMJZATJON OF COLLEGE WOMEN 1 (Dec. 2000), available
at https://www.ncjrs.gov/pdffilesl/nijl182369.pdf.
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had experienced another form of completed or attempted sexual assault 15 Based
on these findings, the researchers tentatively projected that twenty to twenty-five
percent of women may experience an act of completed or attempted rape over the
comse of an average college enrollment. 16
Despite such high rates of victimization, the study also found that campus
sexual violence was vastly undeneported. 17 Other campus sexual assault surveys
have found similarly low reporting rates, indicating that campus sexual violence
is a silent epidemic. 18 While further study is needed, current research suggests
that undeneporting may result fi·om the inability of victims to identify unwanted
sexual contact as a sexual assault or rape. 19 Additionally, undetTeporting may be
the result of a victim's fear to report due to social stigma, related personal
feelings of self-bl ame or embanassment, hesitancy to label the perpetrator as a
rapist, or a belief that the incident was not sufficiently serious to wan·ant police
attention.20 The silence surrounding sexual violence masks the reality of
perpetration on campus, which research shows is most often committed by repeat
offenders? ' To effectively address campus sexual violence, colleges and
universities must develop progressive campus policies and procedures to contend
with these realities in addition to complying with applicable federal laws.

15. !d. at 10-16.
16. /d. at 10; see also CHRISTOPHER P. KREBs, ET AL., THE CAMPUS SEXUAL ASSAULT STUDY 5-1 (2007)
(finding nineteen percent of undergraduate women 1-eporting an attempted or completed sexual assault
si nce enteting college), available at. https://www.ncjrs.gov/pd.ffiles1/nij/grants/221.153.pdf.
17. FISHER ET AL., supra note 14, at 23 (noting fewer than five percent of victims reported to police,
although about sixty-six percent reported to a friend, family member or coiJege administrator).
18. See, e.g., KREBS ET AL., supra note 16, at 5-]: contra MICHAEL PLANTY, ET AL., U.S. DEP'T OF
J USTICE. FEMALE: VICTIMS OF SEXUAL VIOLENCE, 1994-2010 6 (2013) (finding in tl1c general population
tJ1at tl1e range of female adult victims reporting went from twenty-nine percent in 1995 to a high of
fifty-six percent in 2003, and then decreased to thirty-five percent in 2010), available at http://www.ujs.gov/
contentlpub/pdf/:fvsv941 0. pdf
19. See FISHER ET AL., supra note 14, at15 (finding only 46.5% of women who identified as victims of
completed or attempted rape labeled t11e experience as rape, whi le 48.8% ~mswered it was not rape, and
4.7% said they dlid not know wbet11er it qualified as rape).
20. !d. at 15, 23 (finding that while about two-thirds of victims reported incidents of sexual violent to a
friend. less than five percent reported the crime to police citing re<tSons such as not wanting fami ly or
others to know, lack of proof, tear of reprisal, and fear of police hostility or disbelief); KREBs ET AL., supra
note I 6, at 5-22 (calcul ating from Exhibit 5-8 tl1at 4.1% percent of victims report to police, witl1 lower
reporting rates for victims who were incapacitated (2. 1%) than for those hanned through the use of force
(12.9%)).
21. David Lisak & Paul M. Miller, Repeal Rape and Mult.iple Offending Amollg Undetected Rctpisl, 17
VJOLENCEAN'O VICTIMS l , 78 (2002) (fi nding an average of 5.8 campus victims per perpetrator); see also
Dave Gustafson, Serial Rapists Cormnit 9 out of 10 Campus Sexual Assaults, Research Finds, AL
JAZEERAAM. (Oc t. 18, 2013). http://arnerica.aljazeera.com/watch/shows/america-tonightlamerica-tonightblog/2013/10/28/serial-rapists-commit9ofl0campussexualassaultsresearchfinds.html (quoti ng Dr. David
Lisak, who noted! that "[t]he vas t majority of sexual assaul ts on campuses, in fact over ninety percent, are
being perpeu·ated by serial offenders'').
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flEDERAL O BLIGATIONS TO ADDRESS C AMPUS SEXUAL VIOLENCE

T HE J EANNE CLERY D ISCLOSURE OF CAMPUS SECURITY POLICY AND C AM PUS
CRIME STATIST£CS ACT

The Jeanne Clery Disclosure of Campus Security Policy and Campus Crime
Statistics Act, more commonly referred to as the Clery Act, requires colleges and
universities to report acts of sexual violence that meet the federal definition of a
climinal offense? 2 Previously, the C lery Act recognized two categories of sexual
violence, forcible and non-forcible sex offenses.23 While the latter included
incest and statutory rape (rare on college campuses),24 the former included "any
sexual act directed against another person, forcibly or against that person 's will ,
or both; or ... where the victim is incapable of giving consent" to cover a broad
range of campus sexual viol.ence. 25 When these fmms of sexual violence were
committed on Clery geography, 26 colleges ru1d universities had to publicly
disclose their occunence.Z7 Public disclosure of crime under the Clery Act come
in three forms: a daily ctime log on campus,28 statistics in an Annual Security
Report (ASR)/9 and the issuance of timely warnings when there is a threat to the
safety of the campus community. 30

22. See 34 C.F.R. § 668.46(c)(7) (2014); KRBBS ET AL. supra note 16, at ] -3 (noting not a ll typologies
of sexual violence for research purposes may also qualify as a cri.minal offense).
23. 20 U.S.C.A. § 1092(f)(1)(F)(i)(ll) (West, Westlaw through 2014). See inji·a note 56 for VAWA
2013 changes to the Act.
24. 34 C.F.R. Pt. 99, App. A (1988) (defining 'non-forcible' to address incest and statutory rape).
25. /d. (defining Forcible Sex Offenses to include (a) Forcible Rape-vagLna1 penetration forcibly or
against o ne's wi ll (excl uding statuto1y rape), (b) Forcible Sodomy-including ora l or anal sex ual
intercourse forcibly or against that person's will. (c) Sexual Assault With An Object-penetrating the
genital or anal opening of tl1e body of another person forcibly or against that person ·s will. or both, and
(d) Forcible Fonc!Jing-covering the touching of the p1i vate body pru1S of another person for the purpose
of sexual gratification, forcibly or against that person ·swill).
26. U.S. DEP'T OF Enuc., O FFICE OF POSTSECONDARY EDUC.. T HE HANDBOOK FOR CAl\.f.PUS SAFETY Al'ID
SECURJTY REPORTING 11 (2011) (defi njn g th e s tatutorily specified geography as ' 'Ciery Geography"). See
also Violence Against Women Act Final Rule, 79 Fed. Reg. 62752.62784 (proposed Oct. 20. 2014) (to be
codified at 34 C.F.R. § 668.46 (a)) (defining C1ery Geography as including buildLngs and property that are
part of the instilllltion's campus, the institution's noncampus property, and public property adjacent to and
accessible from campus).
27. See 20 U.S.C.A. § l092(f)(l)(F) (West. Westlaw through 2014) (limiting Annual Secwi.ty Report
to reports of Climes commiued '·on campus, in or on noncampus buildings or pmperty, and o;n [adjacent]
public property).
28. See 20 U.S.C.A. § 1092(f)(4) (West, Westlaw tlu·ough 2014). But see Nick Ochsner. Va.
Wesleyan Hidillg Sexual Assaults Behind Legal Loophole, ABC 13 NEWS (Nov. 3, 20 14),
http://www. 13 news now. com/story/news/local/13 news-now-Lnvestigates/20 14/11/03/vwc-sex-assaults/
18243739/.
29. See 20 U.S.C.A. § 1092(1:)(1) (West, Westlaw through 2014).
30. 20 U.S.C.A. § 1092(1)(3) (West, Westlaw tlu·ough 2014) ("Each instimtion ... shall make timely
reports to the campus corrununity on crimes considered to be a threat to ot11er students and
employees ... that are rep011ed to campus sec urity or local law police agencies. Such reports shall be
provided to stud ents and employees in a manner that is timely and that will aid in the prevention of
similar occu1Tences.").
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In 1992, the Campus Sexual Assault Victims' Bill of Rights amended the Clery
Act. 3 1 As a result, the Clery Act went beyond the requirement to publicly disclose
the incidence of crime on campus to require that colleges and universities also
provide information on campus prevention education and awareness programs.32
Colleges and universities must now include a statement of policy within their
ASR on campus efforts to prevent sex offenses and "promote the awareness of
[stranger] rape, acquaintance rape, and other sex offenses." 33 Additionally,
campus victims must be informed about to whom they can report sexual violence
on campus,34 what sanctions the school may impose for sexual violence,35 the
availability of any support services, 36 and the avai lability of academic and living
accommodations when "requested [ru1d] ... reasonabl[e)." 37 The ASR also must
include instructions for victims on how to preserve evidence38 and requires
colleges and universi ties to report how they are "encourag[ing] accurate and
prompt reporting of all crimes to the campus police and the appropriate law
enforcement agencies." 39

B.

TITLE

IX OF THE HTGHER EDUCATION AMENDMENTS OF 1972

While the Clery Act addresses campus sexual violence as a crime, another
federal law addresses it as a civil rights violation. Title IX of the Higher
Education Amendments of 1972, known simply as Title IX, broadly prohibits
discrimination on the basis of sex within educational programs and activities.40
This prohibition applies to all public or private schools that accept federal
fu1ru1cial assistance, from elementary schools on up to institutions of higher
education.4 1 Title IX provides broad protection through its use of victim-centered
language:
"No person in the United States shall. oo the basis of sex, be excluded
from participation in, be denied the benefits of, or be subjected to
discrimjnation under any education program or activity receivi ng
Federal financi al assistance ... ' 42

31. 20 U.S.C.A. § l092(f)(8) (West, Westlaw through 2014).
32. 20 U.S.C.A. § l 092(1)(8)(B)(i) (West, Westlaw through 2014).
33. 20 U.S.C.A. § 1092(t)(8)(A)(i)-(ii) (West. Westlaw through 2014).
34. 20 U.S.C.A. § 1092(t)(8)(B)(ii) (West, Westlaw through 2014).
35. 20 U.S.C.A. § 1092(0(8)(B)(iii) (West, Westlaw through 2014),
36. 20 U.S.C.A. § 1092(f)(8)(B)(vi) (West, Westlaw through 2014) ('"Notification of students of
existing counseling. mental healtl1 or student services for victims of sexual assault, both on campus and in
lhe community.'').
37. 20 U.S.C.A. § l092(f)(8)(B)(vii) (West, Westlaw through 2014).
38. 20 U.S.C.A. § 1092(f)(8)(B)(iu) (West, Westlaw tltrough 2014).
39. 20 U.S.C.A. § 1092(1)(l)(C)(i)-(iii) (West, Wes tlaw through 2014).
40. 20 U.S.C.A. § 1681 (West, Westlaw through 2014).
41. See 20 U.S.C.A. § 168l(c) (West, Westlaw through 2014).
42. 20 U.S.C.A § 1681 (a) (West, Westlaw th rough 2014) (emphasis added); United States v. Price.
383 U.S. 787, 801 (1966) (noting that to give Title lX its proper scope, '"we must accord it a sweep as
broad as its language").
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Over the years, the U.S. Supreme Court has interpreted this civil rights statute to
require schools to prohibit sex discrimination in the form of sexual harassment, 43
which , at its most severe, includes instances of sexual violence.44 Therefore,
schools must respond to complaints of sexual harassment and violence under
Title IX.45 This is required regardless of whether the sex discrimination was
committed by a student, staff, a faculty member, or a third party.4 6 Title IX also
requires schools to remedy any ongoing hostiJe educational environment that
results from those forms of sex discrimination. 47 A hostile environment can arise
even when an incident of sexual harassment or sexual violence occms off campus
because its effect may continue on campus. 48
While Title IX has been interpreted largely through case law, ED also provides
interpretations through its issuance of guidance materials. One such guidance is
the DCL, which explicitly outlines the responsibilities of coUeges and universities to address sexual violence. 4 9 The DCL defines sexual violence as "physical
sexual acts perpetrated against a person's will or where a person is incapable of
giving consent," which includes "intellectual or other disability." 50 The DCL also
acknowledges that perpetration can occur either through the use of force or
against an individual who is incapacitated.51 Through Title IX regulations and
guidance matetials, ED also requires schools to disseminate campus policies that
prohibit sex discrimination.52 These policies must also provide for a grievance
procedure that will remedy any resulting hostile educational environment after
discrimination occurs.53 Specifically, the DCL reiterates that colleges and
universities must address sexual violence through such grievance procedures in a
43. See Franklin v. Gwinnett Cnty. Public Schs.. 503 U.S. 60, 75 (1992) (quoting Meritor Sav. Bank,
FSB v. Vinson, 477 U.S. 57, 64 (1986)).
44. DCL, supra note 3, at 2-3; see, e.g., Jennings v. Univ. ofN. Carolina, 444 F.3d 255, 268,274 n.J2
(4th Cir. 2006).
45. See Gebser v. Lago Vista lndep. Sch. DisL, 524 U.S. 274, 285 (1998) (requiring actual notice to
trigger a schools obligation to respond to sex discrimination).
46. U.S. DEP'T OF EDUC., OFFICE FOR CiviL RIGHTS, T11LE IX: REVISED SEXUAL HARASSMENT
GUlOANCE: HARASSMENT OF STUD&'ITS BY SCHOOL EMPLOYEES, OTHER STUDENTS, OR THJRD PARTIES 3
(2001) [hereinafter "2001 GUIDANCE"], available a/. http://www2.ed.gov/aboutloffices/listlocr/docs/
shguide.pdf; Davis ex rel. LaShonda D. v. Monroe Cnty. Bd. of Educ .. 526 U.S. 629, 630 (1999) (noting
Lhe school must "exerciseD substantial control over bolh the harasser and Lhe con text in whi ch the known
harassment occurs.").
47. Alison Renfrew, The Building Blocks of Reform: Strengthening Office for Civil Rig/us J.o Achieve
Title IX's Objective, 117 PEM-1 ST. L. REv. 563,568 (2012),
48. DCL, supra note 3, at 4; see also U.S. DEP'T OF Enuc., OFFICE FOR CJVIL RIGHTS. QUESTIONS ru"'D
ANSWERS ON DTLE IX Al"'D SEXUAL VJOLfu'ICE 29-30 (2014), ClvCtilable at http://www2.ed.gov/aboul/offices/
listlocr/docs/qa-201404-title-ix.pdf.
49. DCL. supra note 3.
50. hi. at 1.
51. /d.
52. 30 C.F.R. § 106.8(b) (2014); 2001 GtJlDANCE, supra note 46, at 20 ("A grievance procedure ... cannot be prompt or equitable unless students know it exists, how it works. and how to file a
complaint. Thus the proced ures should be written in language approp1·iate to the age of the school's
students, easil y w1derstood, and widely disseminated.'').
53. See 2001 GulDru'ICE, supra note 46. at 4, 14.
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"prompt and equitable manner."54 While the DCL and other guidance materials
provide valuable instruction to schools on how to address sexual violence, they
do not enjoy the force of law.5 5 Such statutory requirements do exist, however,
through the 2013 VAWA Reauthorization.
C.

SECTION

304 OF THE 2013 VIOLENCE A GAINST W

OMEN

A CT REAUTHORIZATION

Section 304 of the 2013 VAWA Reauthorization amended the Clery Act to
further require colleges and universities to address sexual violence.5 6 Under
VAWA, the public reporting requirements for crime statistics have been expanded
to include dating violence, domestic violence, stalking, in addition lO sexual
assault (hereinafter referred to as the "VAWA crimes"). 57 Within YAWA, the
crime of "sexual assault" reflects recent changes to the FBI's Unified Crime
Reporting (OCR) definitions of sex offenses. Specifically, the UCR definitions
shed the labels of "forcible" and "non-forcible" to now use the new sex offense
categories of "rape" and "fondling, incest, [and] statutory rape." 58 The definition
of rape is now gender neutral to cover "penetration, no matter how slight, of the
vagina or anus with any body part or object, or oral penetration by a sex organ of
another person, without the consent of the victim."59
VAWA also expands the Clery Act requirement that colleges and universities
provide policies in their ASR on campus education and awareness programs.
These policies must now also include programs to promote awareness of al l the
VAWA crimes as part of two different program categories.60 The first category is
an initial educational program for "all incoming students and new employees"
that includes statements that the college or university prohibits the VAWA climes;
definitions of those crimes within the relevant jurisdiction; a definition of consent
in reference to sexual activity; "safe and positi ve options" for bystander
u1tervention; and risk reduction efforts to assist individuals in avoiding attacks
and abusive behavior.6 ' The second category is ongoing educational prevention

54. DCL, supra note 3, at 8.
55. See Christenson v. Harris C nty., 529 U.S . 576, 587 (2000) (fi nding tl1at '"policy statements, agency
manuals, and enforcement guidelines" lack the force of law and are accorded no deference regarding a
courts interpretanion or application of a federal law).
56. S. 47, 113th Cong. § 304(a) (2013) (enacted).
57. 20 U.S.C.A. § 1092(f)(l)(F)(i.i.i) (West, Westlaw through 2014).
58. Violence A gainst Women Act Final Rule. 79 Fed. Reg. 62752,62784 (proposed Oct. 20, 2014) (to
be codified at 34 C.P.R. § 668.46(a)) [hereinafter ·'YAWA Rule" ] (defining sex ual assault as '"[a]n offense
tl1at meets the de:finition of rape, fondling, incest, or statutory rape as used in the FBI"s UCR program and
included in Appendix A of tl1is subpart. ''). CoiJeges and universities shou ld consider broadening the
definition of fondling to ensure that sexual touching for the purpose of humiliation is included in the
definition to adequately address sexual violence that occurs during hazing or for other purposes beyond
sexual gratification.
59. !d. at 62789 (to be codified at 34 C.F.R. § 668.46(d), Appx. A).
60. 20 U.S.C.A. § 1092(f)(8)(A)(i) (West, Westlaw tlu·ough 2014).
61. 20 U.S.C.A. § 1092(f)(8)(B)(i) (West. Westlaw through 2014).
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and awareness campaigns that reinforce those program topics. 62 Overall, these
educational programs should focus on primary prevention of VAWA crimes
before they occur "through the promotion of positive and healthy behaviors that
foster healthy, mutually respectful relati.onships and sexuality .. . and seek to
change behavior and social norms in healthy and safe dixections."63
Furthermore, the VAWA amendments to the Clery Act require colleges and
universities to provide victims written information on their rights. These rights
cover confidentiality, existing supportive resources on and off campus., and the
availability of accommodations. 64 VAWA also requires new procedures for
campus disciplinary proceedings. Under the VAWA amendments, the Clery Act
ensures victims experience a "prompt, fair and impartial" d isciplinary process
that is conducted by offici.als trained on the VAWA crimes and how to "protect[]
the safety of victims and promote accountabiJity."65 Victims are also ensured the
same rights as the accused, which now include tight for both parties to have
others present at a hearing, to receive the results of a hearing in writing
simultaneously, and to appeal the results. 66 These additional procedural and
substantive tights complement those under Title IX as interpreted by ED in the
DCL. Colleges and universities must therefore work to comply comprehensively
with all the aforementioned federal laws and obligations when improving their
campus policies and procedures to effectively address campus sexual violence.

IV.

PROGRESSIVE CAMPUS POLICIES AND PROCEEDINGS ON SEXUAL VIOLENCE

Outside of the mandates listed above, federal law leaves colleges and
universities with broad discretion to adciJ:ess sexual violence.67 With the recent
VAWA amendments, the Clery Act is now further aligned with federal obligations
under Title lX. Colleges and universities should therefore revise their policies
and procedures to ensure comprehensive compliance with federal law while also
aimi ng to address effectively the epidemic of campus sexual violence. Progressive policies will integrate an understanding of national research on sexual
violence to encourage reporting and implement effective prevention education
programs on campus. Progressive procedures will also aim to effectively
investigate complaints, hold appropriate disciplinary proceedings, and provide

62. /d.
63. YAWA Rule, supra note 58, at 62788 (to be codified at 34 C.F.R. § 668.46G)(2)(iv)).
64. 20 U.S.C.A. §§ 1092(1)(8)(B)(v)-(vii) (West, Westlaw through 2014).
65. 20 U.S.C.A. § l092(f)(8)(B)(iv)(l) (West. Wcstlaw tlu·ough 2014).
66. See 20 U.S.C.A. § 1092(f)(8)(B)(iv)(III) (West, Westlaw through 2014).
67. 20 U.S.C.A. § 1092(1)(2) (West, Wesllaw through 2014) (''Nothing in this subsection shall be
construed to authorize ... particular policies, procedures, or practices by institutions of higher education
with respect to campus crimes or campus security"); 2001 GUlDANCE, supra note 46. at 20 ('"Procedures
adopted by schools will vary considerably in detai l, specificity, and components. reflecting differences in
audiences, school sizes and administtative sttuctures, State or local legal requirements, and past
experience.''),
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adequate sanctions for sexual violence when an accused student is found
responsible.
A. CAMPUS POLICIES THAT ENCOURAGE REPORTING AND PREVENTION

Under both Title IX and the Clery Act, colleges and universities must provide
information on the process for repmting sexual violence and on existing
prevention education efforts on campus. Progressive campus policies on
reporting should provide smvivors with a single process to ensure complaints are
received and handled in compliance with federal law. Beyond compliance) these
policies should ensure survivors are able to identify nonconsensual sexual
experiences as sexual violence and feel encouraged to report because campus
officials will believe and support them. Campus policies on prevention education
programs should be revised to focus on deterring perpetration and encouraging
bystander intervention whiJe also reforming traditional approaches to risk
reduction efforts to align with new requirements under YAWA.

1. Policies to Encourage Reporting on Campus
Campus policies on reporting must address all instances of sexual violence,
whether perpetrated by students, staff, faculty, or third parties. 68 While some
co.lleges ru1d universities have developed separate policies for each context,69
which is not necessatily prohibited under Title IX, having disjointed policies can
confuse survivors and may often result in inequitable g:rievru1ce procedures that
ultimately violate Title IX. 70 Therefore, a progressive campus reporting policy
will develop a single reporting mechanism that provides a consistent process for
colleges and universities to receive a complaint of campus sexual violence.
Under Title IX, this reporting policy should make students aware "of what kind
of conduct constitutes sexual ... [violence] or that such conduct is prohibited sex
discrimination."71 The policy should also provide the definitions of nonconsensual sexual experiences to encourage victims to identify ru1d report the offense to

68. See 200 1 GUTDANCE, supra nole 46; see also 20 U.S.C.A. § 1092(f)(8)(B)(i ii) (West, Wesllaw
lhrough 2014) (noting ll1e VAWAAmendment to the C lery Act struck the qualification of "student" from
tl1e reference Lo victims to ensure similar broad protections for all victims without consideration for the
status of the perpetrator).
69. W. SCOIT LEWJS ET AL., NCHERM GROUP, THE T OP TEN T HINGS WE NEED TO KNow ABOtiT TlTLE
IX (THATTHE DCL DIDN'T T ELL Us) 3 (2013).
70. See, e.g., Resolution A&rreement. Univ. of Mont-Missoula, DOJ DJ No. 169-44-9 (Dep' t of
Justice May 9, 2013). OCR Case No. 10126001 (Dep' t of Educ. May 9, 2013) (requiring revision of
separate investigative and disciplinary proceedings under ll1e Student Conduct Code and the Sludent
Athlete Conduct Code to provide " the same type of prompt and equilable grievance process"), available
at http://www.justice.gov/crtlabout/cduldocurnents/montanaagree.pdf.
71. 2001 GUIDANCE, supra note 46, at4.19-20: DCL. supra note 3, at 7. See also Nolre Dame College,
Voluntary Resolutio n Agreement, OCR Docket No. 15-09-6001. l (Dep't of Educ. Sept. 24. 2010)
(hereinafter "Notre Dame VRA"), available a1 http:l/www2.ed.gov/aboutloffices/list/ocr/docs/
investigations/1509600 1-b.pdf.
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campus officials. 72 To succinctly accomplish both, colleges and universltles
should consider providing a single definition of sexual violence that incorporates
both the definition of sexual assault under the VAWA amendments to the Clery
Ace3 and the definition of sexual violence under Title IX provided in the DCL.74
This single definition of sexual violence should also provide a clear defini.tion of
consent, which is discussed infra, to ensure survivors can properly identify
instances of sexual vio lence. Colleges and universities should then ensure that
this campus reporting policy is the same under the Tide IX grievance procedures
as in its ASR to capitalize on the overlapping dissemination requirements under
Title IX and the Clery Act.
Beyond dissemination of a single campus policy on reporting, colleges and
universities should sttive to have this policy overcome the common issue of
undetTeporting. To encourage reporting on campus, a progressive po licy shou ld
assw·e survivors that campus officials wiU believe and take reports of campus
sexual violence seriously, both per policy as well as in practice. This is essential
because one of the "most important baniers" to addressing instances of sexual
violence is the prevalent myth of false reporting that discourages reports by
survivors for fear of being disbelieved. 75 This myth has been debunked by a
recent meta-analysis finding that only two to eight percent of sexual violence
reports are :in fact false.76 Colleges and universities should therefore frame a
campus reporting policy as supportive of victims first and foremost to help
overcome a victim's fear of being disbelieved by campus officials. Colleges and
universities can also encourage reporting by providing information about the
availability of accommodations for victims, regardless of whether they access
the campus disciplinary process. 77 Additionally, an amnesty clause should be
included for victims who report an incident of sexual violation that may have
occurred while the victim was otherwise committing an institutional infraction,
such as underage drinking or using illicit drugs. 78 Such assurances to victims that
they will both be believed and supported by campus officials can encourage
increased reporting of sexual violence. 79 Additional information about confiden-

72. See VAWA Ru le, supra note 58, at 62788 (to be codifiedat 34 C.F.R. 668.46G)).
73. /d. at62784 (to be codified at 34 C.F.R. 668.46(a)).
74. See DCL, supra note 3, all.
75. See J(.JM]}E_IUX A. LoNSWAY BT AJ..., Nt\T'l. CTR. FOR PROSECUTION OF VIOLENCE AOAJNST WOMEN,
FALSE REPORTS: MOV1NG BEYOND THE ISSUE TO SUCCESSFULLY INvESTIGATE AND PROSECUTE NONSTRANGER SEXUALASSAUJ.:r 1 (2009).

76. !d. at 2.
77. 20 U.S.C.A. § l092(f)(8)(B)(vii) (West, Westlaw through 2014).
78. KREBs ET AL., supra note 16, at 2-9 ("[S]ome policies may discourage victims from reporting, such
as campus policies on drug and alcohol use ... and policies requiring victims to participate in
adjudication:') (internal citation omitted).
79. ANN FLECK-HENDERSON, FuTURES WITHOUT VIOLENCE, BEYOND TITLE IX: G UIDELINES FOR
PREVENTING AND REsPOJ\'DlNG TO G ENDER-BASED VIOLENCE IN HIGHER EDUCATION 9 (2012): see also
LoNSWAY ET AL., supra Ltote 75, at 6 ("The most important objective is to create a safe and nonjudgmental
environment tl1att encourages honesty even for unflattering or illegal behavior:').

574

THE GEORGETOWN J OURNAL OF G ENDER AND THE LAW

[Vol. XV:563

rial or anonymous reporting options may likewise encourage a victim to seek out
support and information about making a report of campus sexual violence. 80
2. Policies on Prevention Educati.o n Programs
While no federal law or obligation requires colleges and universities to offer
educational programs to prevent campus sexual violence, both Title IX and the
Clery Act stro ngly encourage it. The Clery Act specifically requires statements of
policy on available educational programs within ru1 ASR, 81 while Title IX

guidance ollly encourages it as a proactive way to prevent violence before the
campus becomes a hostile environment. 8 2 Beyond federal Law, prevention
education has been encouraged indirectly through judicial scrutiny and ED's own
administrative enforcement ofTitle IX through voluntary resolution agreements.
To date, at least one comt has considered the lack of prevention education as
evidence of deliberate indifference towards sexual violence under Title IX.83
Additionally. within ED enforcement of Title IX through the issuru1ce of
voluntary resolution agreements, preventative education has been a mandatory
requirement for schools to avoid sanctions.84 Progressive colleges and universities should therefore implement policies that include significant prevention
educational efforts to avoid noncompliance with federal law and actually seek to
prevent sexual violence on campus before it occurs. Taking a cue fro m the VAWA
amendments to the Clery Act, schools should offer incoming and ongoing
educational programs that deter perpetration, encourage bystander intervention,
ru1d improve risk reduction efforts.85

a. Prevention to Deter Perpetration. To prevent sexual violence, college and
universities must understand the realities of perpetration. Research has shown
that perpetrattors of sexual violence often lack empathy, possess hyper-masculine
norms, accept traditional notions regarding gender roles, harbor feelings of
hostility towards women, and have peers who endorse sexist beliefs and excuse
violent behaviors towards women. 8 6 Educational efforts that address these
behaviors or charactelistics may help deter perpetration while also furthering the
purpose of Title IX by preventing sex discrimination more generally. The hru·mful
behaviors and charactelistics associated with perpetration are often cultivated in

80. NOT ALONE. supra note 8, at 11-12.
81. See supra Part JI.A.
82. DCL, supra note 3, at 14-15.
83. Simpson v. Univ. of Colo., 500 F. 3d 1170,1173 (lOth Cir. 2007) (reversing a summary judgment in
favor of the University of Colorado and remanding for trial due in patt to the schoor s lack of preventative
education even after a local dis tlict attorn ey recommended such education due to the high rates of sexual
violence during campus athletic recruitment events).
84. See. e.g.. E. Mich. Univ. Resolution Agreement. OCR Docket No.l5-09-6002. 6-8 (Dep "t of Educ.
Nov. 22. 2010).
85. 20 U.S.C.A §§ 1092(f)(8)(B)(i)(l)(aa)-(ff) & 1092(f)(8)(B)(i)(ll) (West, Westlaw through 2014).
86. See K R.EBS ET AL., supra note 16, at 2-11 (citations omitted); Lisak & Miller, supra note 21, at 73.
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male-only spheres on campus, such as male athletic teams and fratemities, which
have higher rates of perpetration. 87 The increased risk of sexual violence within
such commm1ities should push colleges and universities to focus on mitigating
the increased risk of perpetration with targeted and specialized prevention
education programs. An important e lement in these programs shou ld be the topic
of consent, including approptiate ways to obtain it and identification of when it is
not or cannot be present.
Under the VAWA amendments to the Clery Act, colleges and universities must
"defin[e] . . . consent in reference to sexual activity" within an ASR.88 A careful
definition of consent should be crafted to deter coercive sexual practices and put
potential perpetrators on notice regarding what behavior is prohibited. 89 Specifical ly, progressive campus policies should adopt defin itions of consent as
requiting an affirmative response from a sexual partner,90 as well as one that
ensures the presence of consent both at the "initi ation and throughout the duration
of sexual activity."91 Beyond a definition of consent, colleges and universities
should prov.iide a comprehensive educational program on obtaii1ing consent,
especially when alcohol or another impauing substance is involved. Excessive
use of alcohol, or "binge d1inking," is a significant issue on college and
universities campuses that has warranted previous judicial notice. 92 It is also a
factor in the majority of campus sexual assaults.93 Research has shown that some
perpetrators use alcohol to facilitate sexual violence because it decreases the use
of force necessary to subdue a victim and, as a result, lowers the risk of detection
by autborities. 94 Without educational efforts that specifically focus on consent
when alcohol is involved, members of the campus community and campus

87. KREBs ET AL.• supra note 16, at 2-11 (citations omitted).
88. 20 U.S.C.A. § l092(t)(8)(B)(i)(D(cc) (West, Westlaw through 2014).
89. See, e.g., MODEL PENAL CODE§ 213.1 (Proposed Tentative Draft No. 12014) (defining rape in the
first and second degree witl10ut reference to consent, but noting prohibited coercive and violent measures
of securin g sexual intercomse).
90. See, e.g., S.B. 967, 2013-2014 Reg. Sess. § l(a)(l) (Cal. 2014) (defining affirmative consent as
'·affirmative, conscious and voluntary agreement to engage in sexual activity").
91. Letter from Laura Dunn & Rory Gerberg, SurvJustice, to White House Task Force on Protecting
Students Against Sexual Violence (Apr. 15, 2014) (on file witl1 author); see also NOT ALoNE, CHECKLIST
FOR CAMPUS SEXUAL MlSCONDUC'r POLICIES 4 (2014), available a/ https://www.notalone.gov/assets/
checklist-for-campus-sexual-utisconduct-policies,pdf.
92. See generally Joseph Beckham & Douglas Pearson, Neg ligen/ Liability Issues Involving Colleges
and S!ude/1/s: Does a Holistic Learning Environment Heigh/en Jnslitutional Liability?, 175 ED. LAw. REP.
379, 392-95 (2003).
93. KREBs ET AL., supra note 16, at 5-3 (noting that physical force was used in 4.7% of incidents of
sexual violence and victims were incapacitated in 11.1% of sexual assau lts); Lisak & Miller, supra note
21, at 78 (indicati ng that in a study of rapists a nd attempted rapists from a uni versity, 80.8% of
participants reported victimizing incapacitated women).
94. Lisak & Miller, supra note 21, at 81 (noting that rapists arc less often detected and prosecuted
when they are predatory within their own social group): KREBS ET AL., supra note 16, at J-4 ("Substance
use can incapacitate a victim or make it difficult for her to consent to or refuse sexual activity. It may also
decrease a perpetrator's sense of responsibility or awareness of his behavior. lead to the misinte.tpretation

576

THE GEORGETOWN J OURNAL OF GENDER AND THE LAW

[Vol. XV:563

officials may wrongly perceive alcohol as an excuse for, rather than a facilitator
of, sexual violence. Progressive prevention education policies can deter perpetration by clruifying consent in an effort to distinguish sexual violence and clearly
prohibit it within the campus community.
b. Programs that Encourage Bystander ln.ten,eruion. The VAWA amendments
to the Clery Act require colleges and universities to develop campus policies on
prevention that specifically include "safe and positive options for bystander
intervention."95 While few victims report campus sexual violence to authorities,
many inf01mally disclose it to others, such as friends or family. 96 Those receiving
such a disclosure would benefit from bystander intervention training, as they are
in the best position to encourage victims both to preserve evidence as well as to
report the incident to campus officials. These bystanders also have the ability to
report ru1 instance of sexual violence to colleges and universities under both Title
IX and the Clery Act. 97
To ensure effective bystander intervention, student groups ru1d non-profit
organizations can work with colleges and universities to develop programs and
messaging that ensure student engagement. Such programming should include
information on the realities of alcohol-facilitated sexual violence and the norm of
repeat perpetration. 98 Similarly, these programs and materials should prepare
bystanders for the reality that most perpetrators are known to the victim and
therefore may be within the srune social circle.99 In addition, VAWA requires
bystru1der intervention in training the campus community on how to "recogniz[e]
situations of potential harm, [and] understand[] institutional structures and
cultural conditions that facilitate violence" as part of ptimary prevention efforts
geared towards "chang[ing] behavior[s] and social norms in healthy and safe
diJ·ections."' 00 By empowering bystanders with knowledge about the realities of
campus sexual violence, as well as the proper mechanism about how to respond
to disclosures from victims or intervene to prevent violence, bystander intervention prevention education can meaningfully address campus sexual violence.

of cues, diminish the victim's ability to prevent an assault, or lead to women taking risks tJ1ey might

otherwise avoid.") (internal citation owitted).
95. YAWA Rule, supra note 58, at 62788 (to be codified at 34 C.F.R. § 668.46(j)(l)(i)(D)).
96. See FISHER ET AL., supra note 14, at23; KREBS ET AL .• supra note 16. at 5-21 (seventy percent of
force victims and sixty-four percent of incapaci ty victims report to friend, family, or partner).
97. 2001 GUIDANCE, supra note 46, at 13 (stating third party rep01ts provide sufficient notice to
schools of a hostile environment under Title IX); see also 20 U.S.C.A. § 1092(f)(8)(B)(i)(l)(dd) (West,
Westlaw tlu·ough 2014).
98. See Lisak & Miller, supra note 21, at 78, 80.
99. l<REBs ET AL., supra note 16, at 2-3 (citing the National Sru·vey of College Women (1999), which
notes that over ninety-three percent of sexual assau lt victims knew the perpetrator); Lisak & Miller. supra
note 21, at81.
100. YAWA Rule. supra note 58, at 62788 (to be codified at 34 C.P.R.§ 668.46(j)(2)(iv)).

2014]

ADDRESS ING SEXUAL VIOLENCE

577

c. Improved Risk Reduction Efforts. Historically, colleges and universltles
offered prevention education programs on sexual violence that focused on risk
reduction. These programs were often geared towards women as potential
victims and encouraged them to avoid behaviors that increase the risk of stranger
rape, such as not walking alone at night. 101 Such tisk reduction programs may be
more ineffective than effective for several reasons. For one, victims already
report high rates of self-blan1e after sexual violence, 102 which is only furthered by
prevention messages focused on adjusting one's own behavior to avoid violence.
Additionally, victims that experience acquaintance rather than stranger npe may
be left unable to identify the experience as sexual violence, which is already cited
by victims as a common reason for not reporting to authorities. 103 CoHeges and
universities are required under VAWA to develop risk reduction programs that
"decrease perpetration , bystander inaction, and ... increase empowerment for
victims to promote safety." 104 These risk reduction programs should focus on
preventing acquaintance rape and dating violence in addition to efforts to
decrease the risk of stranger sexual violence. 105 Such efforts tie back to the
primary prevention requirement under VAWA that colleges and universities
promote "positive and healthy behaviors that foster healthy, mutually respectful
relationships and sexuality." 106 These programs aim both to prevent sexual
violence and ensure those who become victims are better able to identify sexual
violence and take appropriate action to preserve evidence and report to
appropriate officials. 107 Through the provision of preventative education, colleges and universities can ensure theix compliance with federal law while also
offering meaningful prevention to protect members of the campus commu nity.

101. See, e.g., Kimberly A. Lonsway et al ., Rape Prevention and Risk Reduction: Review of the
Research Litemture for Practitioners, NAT'L REs. Crn. ON DOMESTIC VIOLENCE (20.1 1), available at
http:/fwww. vawmet.orglapplied-research-papers/print-document.php?doc_ id = 1655: Kimberley K. Goodwin, Origins and Evolution of Campus Sexual Assault Prevention and Policies, 16 T HE VT. CONNECTION
22-31 (J 995), av(lilable at htl'p://www.uvm.edu/-vtccm n/v 16/goodwin l .htrnl.
102. KREBs ET AL., supra note 16, at 5-26 (noting self-blame is prevalent in incapacitated victims of
campus sexual violence): see also Laura Dmw, The High Cost of Silence, SURVJUSTICE BLOC (Aug. 1,

2011, 7:21 PM). hup/lsurvjustice.blogspot,com/2011/08/hi gh-cost-of-silence.html.
103. See FISHIER ET AL.. supra note 14, at 23.
104. VAWA Rule, supra note 58, at 62788 (to be codified at 34 C.F.R. § 668.46U)(2)(v)).
I 05. See KREBS e t al., supra note 16, at 2-3 (finding that ninety-three percent of sexual assault victims
knew their perpetrator (according to the National Survey of College Women in 1999), and that about forty
percent of assaults occurred in the con text of a date).
106. VAWA Rule, supra note 58, at 62788 (to be codified at 34 C.F.R. § 668.46(j)(2)(iv)).
107. KREBs ET. AL, supra note 16, at 5-25; see also FlSHER ET AL., supra note 14, at23 ("Victims gave a
number of reasons for not reporting tl1eir victimization to law enforcement officials ... Some reasons
indicated they did not see the incidents as harmful or important enough to bring in tl1e authorities. Thus.
the common answers included that the incident was not serious enough to report and that it was not clear
that a c1ime was committed.").
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CAMPUS PROCED URES THAT EFFECTIVELY INVESTIGATE , ADJUDICATE AN D
SANCTION PERPETRATION

Federal law requires colleges and universities to provide campus procedures
that address complaints of campus sexual violence from the receipt of a repmt,
through the initiation of an investigation, on up to its final resolution. 108 Under
Title IX, the procedures must develop a gtievance process that is "prompt and
equitable" 10 9' and under the VAWA amendments to the Clery Act the process must
be "prompt, fair and impartial." 110 In pa1ticular, the central requirement for

structuring a progressive campus procedure is equity under Title IX. This means
that victims must have tights that are equitable to those offered to the accused as
part of due process. 111 Progressive campus procedures will ensure complaints of
sexual violence are promptly investigated and, when appropriate, lead to
equitable disciplinary proceedings with adequate sanctions.
1. Initial Response to and Investigation of Complaints

Upon receiving a report of sexual violence, colleges and universttles must
inform victims of their option to report the incident to law enforcement. 11 2
Although a campus investigation may be delayed to allow a criminal investigation to proceed first, the DCL states that colleges and universities "should not
wait for the conclusion of a criminal investigation or criminal proceeding to
begin their own Title IX investigation." 11 3 Title IX therefore embodies an
independent federal obligation for schools to resolve a complaint of sexual
violence, 1 14 even when an incident qualifies as a crime within a certain
jurisdiction. 11 5 This resulting duty allows colleges and universities to ensure the
safety of both the victim and the broader campus community through its own
procedur·es. 11 6 In addition to safety, campus procedures need to include interim
measmes that addr-ess any hostile educational environment resulting from sexual
violence according to Title IX.
108. DCL. supra note 3. at 9-10.
109. !d. at 6 .
110. 20 U.S.C.A. § 1092(t)(8)(B)(iv)(l)(aa) (West, Westlaw through 2014).
J 1 J. LBWlS ET AL., supra note 69, at 4 (finding Title IX's eq uity requi rements removes "'one-sided due
process protections," such as those found in employment discrimination complaints under Title VII).
112. DCL, supra note 3. at 10 ('"A school should notify a complainant of the right to file a criminal
complaint, and should not dissuade a victi_m fTom doing so either during or after t.he school's internal Title
IX investigation. For instance. if a complainant wants to fi le a police report, U1e school should not tell U1e
complainant that it is working toward a solution and instruct, or ask, the complainant to wait to file the
report.").
113. !d. (suggesting ten clays may be sufficient for deferring a campus investigation to allow a criminal
investigation).
114. ld. at4, no.
115. See 200] G UIDANCE, supra note 46, at 21 (noting an independent duty for a school to respond to
sexual harassme nt U1at may constitute boU1 sex discrimination and criminal conduct because police
reports may not be dete1minative of a Ti tle TX violation, g iven U1e different legal standru:ds for criminal
investigations and Title IX).
116. See DCL, supra note 3, at 10.
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When initially responding to a complaint of sexual violence, colleges and
universities must determine whether to investigate. Under Title IX, schools must
consider the totality of the circumstances to determine the presence of a hostile
educational environment resulting from sexual violence. 117 This review considers the unwanted nature of the sexual contact without mistaking acquiescence as
sufficient consent to sexual contact. 11 8 Thus, having a progressive campus policy
defining consent as an affirmati ve act present throughout the duration of any
sexual contact or activity assists in such a determination. 1 19 When a report of
sexual violence is supported by the totality of the circumstances, colleges and
universities should then undertake a prompt investigate within a sixty-day
window. 12 0 To promptly interview relevant pruties, colleges ru1d universities
should establish expedient timelines during which the accused ru1d relevant
witnesses can schedule and attend iJwestigatory iJ1tervicws. To ensure individuals
are cooperative with the campus investigation, academic and co-curriculru·
eligibility can be leveraged, in addition to other campus privileges. Given the
overlap of the Title IX and the Clery Act requirements that campus investigations
must be prompt, progressive investigative procedures should be a primity for
colleges and universities.
After a report of sexual violence, colleges and universities also must gain the
consent of the victim to proceed with an investigation or determine that it must
proceed regardless to ensure the safety of the broader campus community. 12 1 This
determination must occur even when a victim reports sexual violence either
anonymously or confidentially. 122 Normally, such limited reporting of campus
sexual violence would prevent a college or university from undertaking an
investigation , 123 however, a school may weigh a victim's request for confidentiality against the following factors regru·ding campus community safety : the
seriousness of the sexual violence; the victim's age; and whether there have been
other complaints about the same accused individual. 124 When factors exist to
authorize a school to investigate without a victim's consent, colleges and
universities must still protect confidentiality to the furthest extent possible. 125 An
alternative approach that respects a victim's lack of consent to an investigation,

117. See 2001 GUIDAJ'ICE, supra note 46, at 7.
118. See id. an 8; see also Notre Dame YRA, supra note 71, at 5 (find.ing a violation of Title 1X when a
c.;1mpus procedl,lfe aJlowed an associate dean or designee to '·dispose of the charges against t11e accvsed
prior to the disciplinary hearing if he deemed the claim lacking in merit" rather U1an using a prompt and
equitable can1pus process).
11 9. See Dunn & Gerberg, supra note 91.
120. DCL, supra note 3, at 12.
121. !d. at 5.
122. /d.
123. /d. ("lf a complainant insists tl1at his or her name or ot11er identifiable information not be
disclosed to the alleged perpetrator, the school should inform the complainant that its ability to respond
may be limited.").
124. /d.
125. See LEWJS ET AL., supra note 69, at 13.
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and may still protect the campus community, may include implementation of a
responsive prevention education program targeting the problem individual,
group, or area of campus noted in the complaint of sexual violence. Colleges and
universities must therefore approach every complaint of sexual violence with
consideration both for the victim's wishes as well as the safety needs of the
community.
After determining that a report of sexual violence should be investigated, both
Title IX and the Clery Act require colleges and universities to take interim steps
plior to the conclusion of any campus disciplinary proceeding. Title IX
specifically requires schools to take "immediate action to eliminate the hostile
environment, prevent its recunence, and address its effects" after an incident of
sexual violence. 126 To protect victims and the community, colleges and w1iversities may even suspend the accused pending a final determination of the
complaint. 127 This interim step must be followed by a prompt campus disciplinary hearing and is most appropriate in circumstances where a complaint of sexual
violence is supported by evidence. 128 Academic and other campus accommodations are also required as interim efforts that enable victims to contilme their
education free fi·om the effects of the ongoing hostile environment created by
sexual violence. 129 Such interim measures shou ld not disproportionately burden
a victim through only changing his or her academic or living anangements, given
Title lX's requirement of equity. 130 To complement the obligation for accommodations under Title lX, the VAWA amendments to the Clery Act require campus
policies to include written notification of available "academic, living, transportation, and working" accommodations for victims. 13 1 Such interim steps should be
present in all progressive campus procedures as part of an initial response and
investigation into a complaint of sexual violence.
2. Campus Disciplinary Hearings and Final Resolutions
During campus disciplinary healings addressing complaints of sexual violence, an accused perpetrator must be provided due process and the victim must
be offered an equitable process pursuant to Title lX. 132 Progressive campus

126. DCL, supra note 3. at 15; see also 2001 GUIDANCE, supra note 46, at 4.
127. John Friedl, Punishing Students for Non-Academic Misconduct, 26 J.C. & U.L. 701. 712 (2000)

(noting that "where the a!!eged violator, the victims, and potentia! witnesses all live toge!her in the same
campus environme nt, the justification for immediately suspending the accused student can be strong;"
and finding immediate sanctio ns for the t]u·eat of rape appropriate as long as a prompt proceeding is
provided, given the public safety risk).
128. ld.
129. DCL, supra note 3, at 16-17 (noting that remedies may include escorts between classes and
acti vities, separarte classes, different res idence halls, academic support, victi m services, etc.).
130. ld. at 15-16.
131. 20 U.S.C.A. § 1092(f)(8)(B)(vi) (West, Westlaw tlu·ough 2014) (noting accommodations are
available regardless of whether a victim reports the incident of sexual violence to law enforce ment).
132. See, e.g., LEWIS ET AL., supra note 69, at 4 (discussing J1ow according to T itle IX, requiring
multi-tiered faculty appeals means requiring the same equity for accusing campus me mbers).
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procedures must structure hearings to provide both considerations while also
seeking to prevent interactions that perpetuate any ongoing hostile environment
resulting from an i11cident of sexual violence. Upon the conclusion of such a
heruing, if an accused perpetrator is found responsible, colleges and universities
must impose appropriate sanctions to fully remedy the hostile environment
created by the sexual violence.
Regarding due process, courts have held that in campus hearings, an accused
perpen·ator should be given notice and the opportunity to be heard. 133 In Osteen v.
Henley, Judge Posner wrote for a Seventh Circuit panel reaffirming these
minimal due process standards in public college and university disciplinary
heruings. 134 The court went on to reject the contention that further procedural
safeguru·ds were needed for the accused perpetrator, such as the right to counsel
or to cross-examine witnesses, by averring that the "dru1ger that without the
procedural safeguards deemed appropriate in civil ru1d criminal Litigation public
universities will engage in an orgy of expulsion is slight. The relation of student
to universities is, after all, essentially that of customer to seller." 135 Even when
the disciplinary hearing may result in a sanction of either suspension or expulsion
these minimum due process standards for the accused hold. 136
In providing these minimum standards for due process, colleges and u niversity
procedures must also give an equitable process to victims. One equitable
requirement is that schools use the preponderance of the evidence standard
during disciplinary hearings. 137 The VAWA amendments to the Clery Act add
specific equitable requirements for campus disciplinru·y hearings, such as both
parties having the same right to have witnesses and ru1 "advisor of ... choice"
present duli.ng the campus disciplinary proceedings, as well as the ability to

133. See. e.g.. Goss v. Lopez, 419 U.S. 565,574 (1975) ("Among other things, the State is constrained
to recognize a s tudent's legiti mate entitlement to a public educatio n as a property interest which is
protected by the Due Process Clause and which may not be taken away for misconduct without adherence
to the minimum procedures required by that Clause.").
134. Osteen v. He nley, 13 F3d 221,225-26 (7th C ir. 1993) ("We are reluctant to encourage fmther
bureaucratization by judicializing university disciplinary proceedings. mindfu l also that one dimension
of academic ti·eedom is the right of academic institutions to operate free of heavy-handed governmental,
including judicial, interference.") (i nternal c itatio n omitted). But see Coll in Eato n, Jury Verdict in
Sex-Assault Case at Sewanee Sends Warning to Private Colleges, CHRON. HIGHER EDUC., Sept. 2, 2011
(noting that private universities are not bound by the same due process rights that apply to public
institutions); ~·ee also Doe v. Univ, of !be South, No. 4:09-cv-62, 2011 WL 1258104, at *13 (E.D. Tenn.
March 31, 2011) .
135. Osteen, 13 F.3d at 226.
136. F1i edl, supra note 127, at 7 10 ("Even when the possible punishment is suspension or pe1manent
expulsion from an institution, students may not have a number of protections availab le to them, including
the right to confront and cross-examine witnesses under oath, the right to compel testimony of witnesses,
the right to have an attorn ey examine witnesses and speak on behalf of the studen t, and the right to refuse
to testify without having one' s silence used against one.").
137. DCL, supra note 3, at 10-11 ("Grievance procedures that use this higher standard are i nconsistelll
with the standard of proof established for violations of the civil rights laws, and are tlms not equitable
under Title IX. Therefore, preponderance of the evidence is the appropriate standard for investigating
allegations of sexual harassment or violc.nce. ").
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appeal the results of the hea:ring. 138 Ensuring that victims have equitable rights
puts both parties in a campus hearing on equal footing to ensure both due process
as well as an appropLiate process aimed at effectively addressing sexual violence.
Beyond equitable considerations, progressive campus procedmes will ensure
campus disciplinary hearings do not perpetuate a hosti.le environment, such as
might be created when an accused is allowed to cross-examine a victim. 139
Rather than opting for such an adversarial model for campus proceedings,
colleges and universities may better assure equity and prevention of any ongoing
hostile environment under Title IX, as well as impartiality under the Clery Act,
through an i11quisitorial approach to the campus disciplinary hearing. 140 An
inquisitorial model requires adjudicators to have knowledge to guide the heming
inquiry, which matches the requirement under VAWA for campus offici als to
receive annual trainings that ensure hem·ings "protect the safety of victims and
promot[e] accountability" for VAWA ctimes on campus. 141 Such trainings shou ld
also ensure officials avoid needless inquiry into a victim's private life, which
would perpetuate a hostile environment, and instead properly focus on an
accused student's alleged behavior, as recommended by the White House Task
Force on Protecting Students against Sexual Assault. 142
Upon the conclusion of the campus d isciplinar y process, the VAWA amendments to the C lery Act require that both the victim a11d accused receive the final
results simultaneously and in writing. 143 Such a disclosure does not violate
FERPA, 144 which authorizes victims to receive results regm·ding sexual violence
complaints if the offense either involves tbe use or threat of physical force or

138. 20 U.S.C.A. §§ 1092(f)(8)(B)(iv)(ll) & (ill) (West, Westlaw through 2014): see also BRErr A.
SOKOLOW, NAT'!.. CTR. FOR HIGHER EDUC. RISK MGMT., INSIDE Al'< OCR TITLE IX INVESTIGATION 6, (2006)

(noting that an appeal process must give due deference to an initial campus disciplinary hearing to avoid a
possible violation of Title IX).
139. See, e.g., DCL, supra note 3, at 12 ("OCR strongly discoumges schools li·om a llowing the pa11ies
personally to question or cross-examine eacl1 other during tl1e J1earing. Allowing an alleged perpetrator to
question an alleged victim directly may be traumatic or intimidating, thereby possibly escalating or
perpetuati ng a hostile e nvironment").
140. See generally David Alan Sklansky, Anti-lnquisitorialism. 122 HARv. L. REv. 1634, 1636 (2009)
("What makes a system adversarial ratl1er tl1an inquisitorial ... [is] the presence of a judge who does not
(as an inquisitor does) conduct the factual and legal investigation himself. but instead decides on the basis
of facts and argument pro and con adduced by the parties.") (quoting McNeil v. Wisconsin, 501 U.S. 171,
181 11.2 (1991).
14 1. 20 U.S.C.A. § 1092(l)(B)(iv)(l)(bb) (West, Westlaw through 2014).
142. NOT ALONE, supra note 8, at 13-14.
143. 20 U.S.C.A. § 1092(f)(8)(B)(iv)(lll) (West, Westlaw through 2014) ("Both the accuser and the
accused shall be simultaneous ly informed, in w1i ting, [of hearing outcomes].").
144. 20 U.S.C.A. § 1232g(b)(1)(6)(A) (West, Westlaw tltrough 2014) (''Notl1ing in this section shall
be construed to prohibit an institution of postsecondary education from disclosing, to an alleged victim of
any crime of vio lence, or a nonforcible sex offense. tl1e fi nal resu lts of any disciplinary proceeding
conducted by such institution against tJ1e alleged perpeu·ator of such crime or offense with respect to such
crime or offense."); VAWA Ru le, supra note 58, at 62789 (to be codified at 34 C.F.R. § 668.46(1)).
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qualifies as a felony involving a "substantial risk" of physical force, 145 which is
met in a complaint of sexual violence. The final rule for the VAWA amendments
to the Clery Act further requires coJleges and univers ities to provide the reason
for the findings as well as for the sanction imposed. 146 This complements the
Title IX guidance, which likewise authorizes victims to receive information on
the results of disciplinary hearings. 147 Colleges and universities cannot impose a
"gag order," or non-disclosure agreements, on v ictims as a condition of receiving
these final results under FERPA. 148
Regarding the final results, colleges and universities historically have imposed
minimal sanctions on an accused perpetrator found responsible for campus
sexual violence. 149 While Title IX does not require specific s anctions when an
accused student is found responsible through a campus disciplinary hearing, 150
ED does state that sexual violence is the most severe form of sex discri ruination
to suggest it warrants the highest of sanctions. 15 1 Colleges and universities
already have the authority to impose significant sanctions on those found
responsible for sexual violence given their duty to the broader campus
community. Even sexual violence that occurs off campus may warrant significant
sanction when it "impacts the [institution's educational] mission." 152 Since

145. 20 U.S.C.A. § 1232g(b)(1)(6)(A) (West, Westlaw through 2014) (citing 18 U.S.C.A. § 16
(1984)); 34 C.F.R. § 99.39 (West, Westlaw thro ugh 2014)).
146. VAWA Rule. supra note 58, at 62789 (to be codified at 34 C.F.R. § 668.46(k)(3)(iv)).
147. DCL, supra note 3, at 13 (noting FERPA permits victims to receive information when a student is
found responsible under Till.e IX when the sanction " directly relates" to the victim); 2001 GUIDANCE.
supra note 46, at vi-viii.
148. DCL, supra note 3. at 14 ("Furthermore. the FERPA limitations on redisclosure of information do
not apply to informati on th at postsecondary institutions are required to disclose under the Clery Ac t.
Accordingly, postsecondary institutions may not require a complainant to abide by a nondisclosure
agreement, in writing or otherwise, that would prevent the redisclosure of tl1e information."): SOKOLOW.
supra note 138, a t 1.
149. See generally Jones. supra note 2; SOKOLOW, supra note 138, at 5 (recounting Georgetown
University rejecting a hearing recommendation of expulsion for a student, found responsible for drugging
and sex uall y assaulting a fe llow student in favor of a one-ye<u· suspens ion, wi th no co-cuJTicular
reslrictions, to allow him to return to campus while the victim continued her education). See also
Lombardi, supra note 1 (recoun ting a summer suspension for an accused student found responsible for
sexual contact without consent (for a complaint of sex ual assault) at Indiana U niversily); TyleT Kingkade,
Brown. Universit.y Will Allow Rapist Wl!o Choked His Victim Back on Campus, Hl.JFF(,'ICTON' PosT (Apr.
23. 2014), http://www.huffi ngtonpost.com/20 14/04/23/brown-university-rapist-strangle_n_520 1644.html

(recounting how a student found respoflsible for choking and raping a fellow student was allowed to
return to campus wh ile tl1e victim was still attending).
150. 2001 G IJIDANCE, supra note 46, at iii (noting t11at while ''tl1ere may be more than one rigl1t way to
respond" to Title TX complaints, campus officials should respond to sexual harassment and violence "in
IJ1c same reasonable, commonsense manner as they would to other types of serious miscond uct").
151. /d. at 6 (clarifying that a single instance of sexual assault is sufficient to create a hostile
environment); see also id. at 2 1 (s tating that severity of sexual viole nce means infonnal mediation
between parties is never appropriate under Title IX).
152. J. Wes Kiplinger. Defining Of!~ Campus Misconduct that. "Impacts the Mission:" A New
Approach, 4 ST. ThOMAS L..T. 87, 89 (2006). The standard o f "impacts the mission" considers four factors
within its totality of the circumstances inquiry: (i) the university's mission, (ii) the nature of the
misconduct, (iii) the university's cultw:e. and (iv) the risk of university liabi lity for such misconduct.

584

THE GEORGETOWN J OURNAL OF GENDER AND THE LAW

[Vol. XV:563

courts have supported extreme campus sanctions in response to the mere threat of
sexual violence, 153 progressive college and university procedures should create a
default sanction of expulsion in response to sexual violence. This matches the
educational role that colleges and universities have "long accepted ... [in]
shaping tomorrow's leaders. Inherent in that role is the obligation to discipline
students for violations of rules promulgated by university administrators, as well
as for violations of federal , state, and local law." 154 A default sanction of
expulsion would also protect the broader campus community from the known
risk of repeat perpetration 155 while also effectively preventing an ongoing hostile
educational environment for the victim, which is perpetuated when a perpetrator
is allowed on campus. 156
V. CONCLUSION

Now more than ever, colleges and universities must address the prevalent
problem of campus sexual violence. Given the increased attention to campus
sexual violence from the federal government, colleges and universities need
progressive campus policies and procedures to comply comprehensively with
Title IX and the Clery Act. While the Clery Act has historically focused on
exposing the prevalence of campus clime, the YAWA amendments have
expanded its focus to further require preventative education and specific
equitable rights for both the victim and the accused in campus disciplinary
processes. This expansion complements existing Title IX obligations to promptly
and equitably address sex discrimination in the form of sexual violence. Colleges
and universities aiming for comprehensive compliance with federal law should
go further and incorporate an understanding of research on campus sexual
violence to ensure resulting policies and procedm·es prevent and adequately
address instances of sexual violence. Through these concerted efforts, colleges
ru1d universities cru1 properly address the ongoing epidemic of campus sexual
violence that has cost so much to victims like me.

Such an inquiry weighs heavily in favor of disciplinary action when sexual violence is present, given the
risk to the campus community. /d.
153. See, e.g .• United Stales v. Baker, 890 F. Supp. 1375 (E.D. Mich. 1995) (upholding a suspension
that turned into a permanent expulsion after a student electronically communicated threats to kidnap and
rape a fellow sllldent despite federal charges being dropped, noting the reasonableness of university
action to protect the female student even if these were j usl fantasies).
154. Kiplinger, supra note 152, at 88.
155. See Gustafson. supra note 21.
156. See Tom House. Brown Faces Federal Cornplailll after Sexual Assault Controversy. USA TODAY.
June 2, 2014, http://college. usa today. com/2014/06/02/brown-university-allows-rapist-back-on-campusfaces-federal-complainll.

